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QUESTIONS PRESENTED 


In the opinion of the appellant the following 
questions are presented by this appeal: 

1. Should the trial court have suppressed the 
confessions obtained from defendants on the grounds that 
they were obtained during unlawful detention between arrest 
and arraignment? 

2. Did the trial court err in giving instructions 
reating to second-degree murder under the evidence which 


was introduced in this case? 
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UNITED STATES COURT OF APPEALS : 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


No. 16,881 


CARL A. TATUM, 
Appellant, 
Vv. 
UNITED STATES OF AMERICA, 


Appellee. 


Appeal from Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant was indicted in the court below for 
first degree murder (felony-murder) Title 22 Section 2401; 
for robbery (Title 22, Section 2901) and for unauthorized 
use of a motor vehicle (Title 22, Section 220). He was 
convicted of . second degree murder on count one and guilty 
as charged on counts two and three and sentenced to a total 
of 12-36 years in the penitentiary. Appellant was granted 
leave to appeal to this Court in forma pauperis. Juris- 


diction is vested herein by virtue of Title 28, United 
States Code, Section 1291. 


STATEMENT OF THE CASE 

On December 23, 1960 around 10:00 in the evening 
Mr. and Mrs. Schery, operators of a small grocery store 
in Northeast Washington, were accosted by a group of men. 

A pocketbook containing approximately $400 was forceably 
taken from Mrs. Schery and, in the course of the robbery, 
Mr. Schery was shot in the neck which caused his death 
several hours later. Mrs. Schery stated that she could 

not identify the men and that there were three men involved 
two of whom were engaged in seizing her handbag. (R. 375- 
377; 383-84; 388-89). 

An automobile belonging to William Wood and identi- 
fied as a white, or cream colored, Chevrolet with Virginia 
license plates was stolen sometime on the night of December 
23. The owner of the automobile stated that he had sun- 
glasses, a bottle of whiskey and binoculars in the car 
which were missing when he picked it up at the police station 
(408-409). Appellant was identified by a witness as having 


been seen in a white Chevrolet car with Virginia tags at 


about 10:30 P.M. on December 23rd (467). 


Tatum, Jackson, Coleman, Dykes and Washington, 
all defendants tried in the Court below, were seen after 
10:00 P.M. at a home located on Stanton Street in Southeast 


Washington and were engaged at various times in a dice game. 
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All appeared to have money (483-487). They were also at 
the apartment of Barbara Morris for about 20 minutes before 
midnight on December 23. The binoculars case belonging 
to the owner of the stolen car was found at the home of 
Barbara Morris sometime later (494-98). 

A bullet was found near the scene of the erime 
(444-46), A ballistics expert stated that it was the same 
type of ammunition, and fired from the same type of gun, 2s 
was used in target practice near a railroad trestle in 
southeast Washington engaged in by defendant Jackson (42e4- 
25; 730-35; 753-54). The same expert identified the slug 
which killed Victor Schery as being the same as a slug dug 
out of the railroad trestle where Jackson was alleged to 
have been practicing (764-65). 

Appellant, Carl A. Tatum, was questioned on 
January 15, 1961 because the Police had information that he 
had been seen at the Barbara Morris apartment on December 
23, 1961 (896). He was taken before Barbara Morris and then 
later released when she failed to identify him as having 
been at her apartment on that particular night (1005). 
Nevertheless, on January 17 Lt. Jenkins of the 14th Precinct 
ordered Tatum's arrest on the grounds that he had been seen 
with Leon Jackson, and appeared to have money and had been 
seen in a car fitting the description of the stolen car 
(848). At approximately 8:00 in the evening on January 17 


an officer arrested Tatum. He was brought into the Police 
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Station at approximately 8:50 and turned over to Lt. Jenkins 


who was then in charge (671-674). Tatum was questioned 


at length but made no statement (813). At approximately 
12:30 the interrogating officers reported that Tatum 

stated that he would like to make a statement and thereupon 
signed a confession (814-05) which was admitted in evidence 
as Exhibit 15. Defendants Coleman and Jackson made similar 
statements both of which were also admitted into evidence 
(Exhibits 14 and 16). 

Counsel for Coleman, Tatum and Jackson strenuously 
objected to the admission of the confessions in evidence. 
The defendants themselves testified that they had been 
severely beaten (1240, 1162-64; 1208-10). The Police Officers 
who took the statements and who conducted the interrogation 
denied that any force was used. Tatum's statement was com- 
pleted at approximately 3:00 A.M, on January 18 and he was 
arraigned the next morning at 10:00 (818). The Police 
Officers maintained that they advised Appellant of his 
rights and did not use any methods of coercion. Appellant 
testified that he was not advised of his rights and that 
he was beaten.’ The Court allowed the confessions to be 
admitted in evidence and instructed the jury that they 
should be disregarded in the event that the confessions 
were involuntarily obtained. 

The Court further instructed the jury that, in 
connection with the first count, murder while in the per- 
petration of a robbery, the jury should consider whether the 

a 


defendants or any of them are guilty or not guilty of the 
offense of murder in the second degree. In the course of 
the indruction the Court, stated that murder in the second 
degree is an 4ncludible offense under count one of the 
indictment charging murder in the first degree (1988). 

The Court further instructed the jury that in order to justi- 
fy bringing in a verdict of murder in the second degree, 
the jury must find that there wasno robbery committed by 
reason of the fact that the defendants did not have the 
specific intent required to be established as an essential 
element of robbery (1989). The instruction relating to 
second degree murder was repeated to the jury at their re- 
quest (2037). Nevertheless, the jury prought in a verdict 
of guilty of murder in the second degree on count one 
against defendants Jackson, Coleman, Tatum and Dykes, and 
guilty as charged on the other two counts. Appellant was 
sentenced to 8-24 years on the first count, 3- g years on 
the second count and 1-3 years on the third count, to be 


served consecutively. 


STATUTES AND RULES INVOLVED 


SlAll. i. 


Rule 5(a) of Federal Rules of criminal procedure 
provides in eae part: 
an arrest without 
aclay bet per- 
son without unne 
the nearest aval 
to commit persons ¢ 
against the laws of 


-5~ 


Title 22 Section 2401 provides in pertinent part: 


"Whoever... without purpose to do 

so kills another in perpetrating 

or in attempting to perpetrate any 
arson ..., rape, mayrem, robbery 

or kidnapping. . . is guilty of murder 
in the first degree." 


STATEMENT OF POINTS 


1. Appellant's confessions oral and written were 
elicited pursuant to an illegal arrest, without probable 
cause, during a period of unreasonable detention before 
arraignment and under such circumstances that implications 
of coercion were strong. 

2. Under the facts and circumstances in this case 
4t was not possible for appellant to have been convicted of 
second degree murder and the Court's instructions to the 


jury in this regard were erroneous and confusing. 


SUMMARY OF ARGUMENT 
Inadmissibility of the Confession 

On the night of December 23, 1960 a man was shot 
and killed while he and his wife were being robbed by an 
unidentified group of men. The complaining witness, wife 
of the decedent, could not identify any of the assailents. 
The evidence conclusively demonstrated that there was @ 
robbery and that in the course of the robbery @ man was 
killed. The defendants, including appellant, were linked 
to the crime solely by circumstantial evidence. It is un- 
disputed that appellant did not possess a pistol and did 
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not fire a shot. The prosecution called numerous witnesses. 
The testimony of these witnesses tended to indicate that 
appellant was seen in the presence of the other defendants; 
that he was seen in a car which had been stolen; that the 
stolen car was seen in the vicinity of the crime; that 
property taken from the stolen car was found at a place 
where appellant, together with others had been seen; that 
appellant was in possession of funds and was seen gambling 
on the night of the crime. The testimony with relation to 
the killing discloses that Victor Schery was shot in the 
course of a robbery; that the bullet which caused his death 


was fired from the same pistol as bullets which were dug out 


of a railroad trestle in Southeast Washington; that one of 
the defendants, Jackson, was seen practicing with a pistol 
in that vicinity; that Jackson was the only one of the de- 
fendants against whom there was any testimony that he poss- 
essed a firearm. Appellant's link to this crime was not by 
direct evidence -- only through the intricte web of circum- 
stantial evidence as related above. In addition, the jury 
was given three confessions each of which implicated the 
defendants as guilty of the crime. Without these confessions 
4t is highly doubtful that the government could have made 
any case at all against defendants, 4ncluding this appell- 
ant. All of the confessions were obtained at night. All 
of them were obtained after lengthy questioning by police 
officers. All defendants claimed violence was used in 


extracting the confessions. 


mae 


In the case of appellant, he was arrested even 
though the police officers, on the prior day, had taken him 
out to the place he was alleged to have been seen associating 
with the other defendants, and the witness at that time, upon 
confronting appellant, denied that he was there. Neverthe- 
less, appellant was still arrested and the probable cause 
for his arrest was alleged to have been information received 
by the police officers that he was seen in the company of 
the other defendants. 

Appellant was arrested about 8:00 in the evening. 
He completed his signed statement at 3:00 AM the next morn- 
ing. He was not arraigned until 10:00 AM the next morning, 
Under the decided cases of this Court and under the doctrine 
of the Mallory Rule, the confessions so obtained should have 


been excluded from consideration. 


SECOND DEGREE MURDER VERDICT 


The indictment charged appellant with first degree 
murder under the provisions of the D.C. Code which make a 
Killing while perpetrating a robbery first degree murder. 
Since there was no evidence to link appellant with any 
active participation in the killing, appellant would be 
guilty of this count of the indictment only if he were 
found to have aided and abetted in the crime. The evidence 
sought to link the defendant Jackson with the killing and 
the Court properly instructed the jury that, if they found 
that the defendant Jackson had done the killing and while 
in the process of committing a robbery and they found the 
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other defendants were aiding and abetting in the perpetra- 


tion of the crime they could be found qilty as principals. 


However, the jury did not find appellant, nor the other 
defendants, guilty of first degree murder -- that is murder 
while perpetrating the crime of robbery. Instead defend- 
ants were found guilty of murder in the second degree. In 
this regard, the Court instructed the jury, improperly, 

that they could bring a verdict in of second degree murder 
as being an includible offense under the first degree murder 
count. There was no evidence before the jury to support 

a second degree murder conviction. The only evidence indi- 
cates that a man was shot while a robbery was being commit -— 
ted. The Court instructed the jury that in order to justify 
the verdict of second degree murder they must find that 

the crime of robbery had not been committed because the 
defendants lacked the necessary intent which is an essen- 
tial element to the crime of robbery. The Court had refer- 
ence there to evidence which indicated that the defendants 
had been drinking and were in varying stages of intoxica- 
tion. Nevertheless, the evidence, such as it was, only 
indicates that appellant aided and abetted in the crime of 
robbery, he had no part in aiding or abetting any killing 
which would justify a verdict of murder in the second de- 
gree. It is thus impossible for appellant to have been 
convicted of murder in the second degree and the verdict 
was manifestly improper in the face of the Court's instruc- 
tions. The verdict of guilty of murder in the second degree 
must therefore be vacated. The case should be remanded 
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to the District Court for a new trial on counts two and 


three of the indictment. Since appellants were found 


t] 
guilty of murder in the second degree they were, manifest- 


ly, acquitted of the murder in the first degree count so 
that they cannot be tried on that count again. 


ARGUMENT 


Appellant asserts that the Trial Court committed 
reversible error in two respects: First, on the admission 
of appellant's confession into evidence against him, and 
second, with respect to the Court's charge on second 


degree murder. 


Inadmissibility Of Confession 

The importance of the confession in the trial 
of appellant and his co-defendants cannot be over 
emphasized. The evidence linking appellant to this crime 
was, except for the confession, purely circumstantial. 
There was no identification of defendants; there were no 
eye witnesses; there were no fingerprints; there was no 
murder weapon produced. There was only a web of 
circumstance expertly pieced together and presented by the 
prosecution. Defendants were seen together at various 
times on the night of the crime; they appeared to have 


money; they were seen in a car which resembled one which 
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had been stolen on the night of the crime; an article 
from the stolen car was recovered at an apartment which 
the defendants had visited; the murder bullet was fired 
from the same gun which fired a slug recovered from an 
area where one of the defendants was seen target practicing. 
All of these things are consistent with guilt. But they 
are also consistent with innocence. Other persons were 
seen in the same vicinity as defendants; others had 
money; there are many cars resembling the stolen car and 
defendant Jackson was not shown to have been the only 
person who could possibly have been target practicing in 
the remote area by the railroad trestle in Southeast 
Washington, The confession, then, is the link -- the 
sine qua non -- of the prosecution's case. For that 
reason its use must be carefully weighed and scrutinized. 
Furthermore, there were three confessions implicating 
all defendants and the use of such confessions in this 


matter is bound to have a eumulative effect upon the 


jury. 


The circumstances surrounding appellant Tatum's 


confession are as follows: 
1. The Arrest 
The arrest of Tatum was probably 
illegal. It is true that this Court has held that a 


confession, voluntarily made, even though while under 
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an illegal arrest, is admissible. Smith v. United States, 
103 US App. D.C. 48; 254 F. 2d 751. Nevertheless, this 
factor should be considered in determining whether the 
confession was voluntarily obtained or whether the 
appellant was arrested in order to obtain a confession so 
that he might be charged. The record discloses that Tatum 
was questioned on January 15 -- about three weeks after 
the crime. He was taken to the apartment of Barbara Morris, 
a@ place where appellant was alleged to have visited on the 
night of the crime with the other defendants. She denied 
that he was there. He was then released. Just two days 
later he was:arrested early in the evening on the grounds 
that officers had information that he was seen in the 
company of other defendants on the night of the crime. 

In the face of positive lack of identification by witness, 
the alleged “information” of the police officers was 


extremely thin. 


2. Timing of the Arrest 
Even though picked up two days earlier 


and questioned extensively, it is noted that the Police 
Officers waited until early evéning to arrest appellant. 
They knew his location but they did not leave the Precinct 
to pick him up until after 7:00. In that way they had 
all night to work on defendant before the normal office 


hours of a United States Commissioner. It turned out 
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that most of the night was necessary since appellant's 


confession was not signed until 3:00 on the following 


morning. 
3. Coercion 

The defendants steadfastly maintained 
that they were beaten in order to make them confess. The 
Officers involved denied it. There is, therefore, a 
conflict of evidence. The fact remains, however, that 
appellant refused to sign a statement at approximately 
11:30 in the evening. About an hour later he had changed 
his mind and announced that he was ready to sign a state- 
ment. Even then, it took 2s hours to complete the document. 
What had happened to make appellant change his mind and 
admit guilt to a capital offense which he had steadfastly 
denied only an hour previously? The implications surround- 


ing the arrest, detention and confession are obvious. 


Application Of The Mallory Rule 
Mallory v. United States, 354 us 449 (1956), 


construed the phrase "unnecessary delay" in Rule 5(a) of 
the Federal Rules of Criminal Procedure. The Rule 
requires that an arrested person be taken before a 
Commissioner "without unnecessary delay." Mallory was 
arrested about 2:30 in the afternoon and questioned until 
9:30 P.M, when he confessed. The Officers then looked 

for a United States Commissioner, but not finding one, did 


se 


not arraign Mallory until the next morning. The Supreme 
Court found that this was unnecessary delay. The Court 
pointed out: 

"Te scheme for initiating a federal 
prosecution is plainly defined, The 
police may not arrest upon mere suspicion 
but only on 'probable cause.' The 
next step in the proceeding is to 
arraign the arrested person before a 
judicial officer as quickly as possible 
so that he may be advised of his rights 
and so that the issue of probable cause 
may be promptly determined." (454) 

It is true that in Mallory the arrest was made early in 
the afternoon when a Commissioner was available. Here, 
the arrest was made after the Commissioner had closed his 
office. Certainly, the rationale of the Mallory Rule 
cannot be evaded by the simple device of "timing" the 
arrest so that it occurs shortly after office hours of 
the United States Commissioner. Furthermore, it is not 
unusual to have prisoners arraigned in the evening hours 
when the law enforcement officials feel that an arrest 
during the night is necessary. Akowskey v. United States, 
81 US App. D.C. 353, 158 F. 2a 649, 650 (1946). 

Thus, any attempt to excuse appellant's 
detention from approximately 8:00 in the evening until 
his arraignment at 10:00 the next morning must fail on 
two grounds, First, since the officers knew precisely 


where to reach appellant and since he had been picked up 
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and questioned only two days before, it would have been 
easy for the officers to arrest him during normal office 
hours for the United States Commissioner. Delaying the 
arrest until evening cannot be used as a device to avoid 
the requirement that appellant be arraigned without 
unnecessary delay. Second, as this Court in Akowskey 
supra, recognized, arraignments may be applied for at any 
hour of the day or night. : 

Appellant was detained and questioned from 
approximately 8:00, the time of his arrest, until 12:30, 
when he finally agreed to make a statement after first 
refusing to do so. He did not finish his statement until 
3:00 AM, In point of time this is not @ great deal 
different from the situation in Mallory. There the 
accused was held from approximately 2:30 in the afternoon 
until 9:30 in the evening when he confessed. The elapsed 
time there was 7 hours. Here the elapsed time was 
approximately 4% hours although the confession was not 
completed until another 23 hours making a total elapse 


of time of 7 hours. 


As the Supreme Court pointed out in Mallory, 


supra, the scheme of prosecution requires authorities to 
have arrested persons arraigned promptly. "Presumably , 
whomever the police arrest they must arrest on 'probable 


cause.' It is not the function of the police to arrest, 
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as it were, at large and to use an interrogating process 
at police headquarters in order to determine whom they 


should charge before a committing magistrate on tprobable 


cause.'" (Mallory, P. 456) 


Here, as was pointed out, there was no probable 
cause nor any case at all against appellant. Hence, the 
confession was necessary in order to obtain "probable 
cause." The confession was obtained during the unlawful 
detention and was therefore inadmissible and appellant's 


conviction should be reversed on all three counts. 


Second Degree Murder Charge 
The indictment against appellant charged three 


separate crimes in three counts. The first count charged 
murder while in the perpetration of a felony, robbery. 
The second count charged robbery and the third count 
charged unauthorized use of a motor vehicle. The statutory 
provisions of these offenses ere found in Title 22, 
Section 2401, 2901 and 2204, With respect to count one, 
the only evidence of any of the defendants being armed 
was Girected at Jackson. The jury was instructed that 

if the other defendants were found to have aided or 
abetted the principal offender, they may also be found 
guilty of the crime by virtue of Title 22, Section 105 

of the District of Columbia Code. The Court instructed 
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the jury that second degree murder was an“ includible 


offense under the first count and they might find 
defendants guilty of murder in the second degree. The 
jury returned a verdict of murder in the second degree, 
under count one, and guilty as charged under counts two 
and three. : 

The details of the Court's charge are important 
since it demonstrates the impossibility of the verdict. 

The Court first explained the elements of 
robbery (1975). It then recited the statutory provisions 


with respect to aiding and abetting (1977), and instructed 
the jury as to the elements of the first degree felony- 
murder count of the indictment (1980). The Court charged 
that any killing, even if committed without purpose to do 
so, if committed while perpetrating or attempting to 
perpetrate a robbery is murder in the first degree (1982). 
The charge referred to the necessity of criminal intent 
and the jury was instructed that if the defendants were 
not guilty of the crime of robbery because they did not 
have the necessary intent to commit the erime they would 
also be not guilty of the murder count (1986). 
At page 1988 the Court stated: 

"you are instructed that in connection 

with the charge against the defendants 

in the first count of the indictment, 

namely, murder while in the perpetration 


of a robbery, you are to consider 
whether the defendants or any of them 


== 


are guilty or not guilty of the 
offense of murder in the second 
degree, which offense you are 
instructed as what is known as 

an includible offense in count one 
of the indictment," 


* *& * 


"In order to justify a verdict of 

second degree murder as to defendant 
Jackson, you must find, one, that 

there was no robbery committed by 

the defendants by reason of the fact 
that although one or more of the 
defendants took property from Mrs. 
Schery, if you so find, such defendant 
or defendants did not have the specific 
intent required to be established as an 
essential of robbery; two, that the 
defendant Jackson did shoot Victor Schery 
and in so doing committed second degree 
murder as such crime has been defined. 
If you should so find, that is, if you 
should find that defendant Jackson is 
guilty of murder in the second degree, 
then you must consider whether any of: 
the other defendants aided and abetted 
Jackson in the commission of second 
degree murder." (1989) 


There ig no longer any doubt that second degree 
murder is an offense which is includible under the felony- 
murder indictment of the first count. Green v. United 
States, 95 US App. D.C. 45, 218 F. 2d 856 (1955). 


Whether it was error to give the second degree murder 


charge depends on whether there was evidence to justify 


it. Green v. United States, supra, page 857. In Green 


4t was held that there was no such evidence and that the 
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giving of the charge on second degree murder was reversible 
error. The same situation obtains here. The evidence 
shows that a robbery took place; it shows that the plain 
purpose of the attack on the Scherys was to take away 

their money; it shows that in the course of robbing, Victor 
Schery was shot and killed. There was 2 robbery in the 


course of which a man was killed. Under these circumstances 


and under the controlling statute here involved, it was 


first degree murder or it was nothing. 

The justification for the second degree murder 
charge, as explained by the Court, was on the ground of 
intoxication which may have been so severe as to justify 
the jury in finding that there was no criminal intent to 
rob, This is not supported by the evidence and, on the 
facts of this case, the second degree instruction should 
not have been given. 

However, even if the evidence of intoxication 
were deemed to be sufficient so that it might have 
justified an inference of lack of the necessary eriminal 
4ntent to commit the crime of robbery, the verdict still 
must fall. ‘The Court positively stated to the jury that 
the only way they can justify a second degree murder 
verdict is by finding that there was no robbery because 
of lack of criminal intent. This instruction was given 


twice. Yet the jury found appellant guilty of murder in 
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the second degree and guilty of robbery which the Court 
pointed out could not be done. Obviously the jury was 
confused by the second degree instruction and the 
gonyiction should be reversed and the appellant remanded 


for a new trial. 


CONCLUSION 


The judgment of conviction should be reversed 


on all three counts and appellant remanded for a new 


trial on counts two and three of the indictment. Since 


the jury failed to convict appellant on the first degree 
murder charge, count one, he obviously cannot be tried 


under that count again. Green v. United States, 355 US 


184, 
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QUESTIONS PRESENTED 


In the opinion of appellee the following questions are 
presented : 


1. Was the evidence sufficient to justify the trial court 
in instructing the jury that it might convict appellant of 
second degree murder? 

2. Does Rule 5 of the Federal Rules of Criminal Pro- 
cedure require the exclusion of appellant’s incriminating 
statements? 


Counterstatement of the Case 


A. Evidence and proceedings relevant to determination 
of appellant’s guilt 


B. Evidence and proceedings relevant to admissibility of 
appellant’s statements ..............----sssesseereeeeeteesteennetesetees ; 


1. Police testimony 

2. Testimony for appellant 
Statutes and rule involved..................- 
Summary of Argument 
Argument: 


I. The trial court properly instructed the 
ond-degree murder 


II. Appellant’s incriminating statements were properly 
received in evidence 


Conclusion... 
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COUNTERSTATEMENT OF THE CASE 


Appellant was indicted on February 21, 1961, along 
with four codefendants, Leon Jackson, Charles Coleman, 
James Dykes, and James Washington. The first count 
charged that on December 23, 1960, they perpetrated and 
attempted to perpetrate a robbery from Fannie Schery 
and in the course of perpetrating and attempting to per- 
petrate it, they shot and murdered Victor Schery. The 
second count alleged that on the same date the five de- 
fendants robbed Fannie Schery by force and violence and 
took from her about $400 in money, property of herself 
and her husband, and a pocketbook worth $1. The last 
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count charged the five defendants with unauthorized use 
of a motor vehicle on the same date. (J.A. 12-13). 

The five defendants stood trial together on October 
30, 1961, before the District Court, McLaughlin, J., and 
a jury. Appellant was convicted of second degree murder 
on count 1 and was found guilty as charged on the other 
two counts. Similar verdicts were returned as to Jackson, 
Coleman, and Dykes. Washington was acquitted on the 
first two counts and convicted on the third. Appellant 
was sentenced to a term of 8 to 24 vears on count 1. 
3 to 9 years on count 2, and 1 to 3 years on count 3. 
the sentences to run consecutively. (J.A. 37). This appeal 
followed. (J.A. 38). 

The extensive testimony in this long trial can be set 
forth most conveniently by relating it to the two principal 
issues raised by appellant: 


(1) Was he convicted of second degree murder on 
sufficient evidence and under proper instructions? 
(2) Were his incriminating statements properly ad- 


mitted into evidence? 


A. Evidence and proceedings relevant to determi- 
nation of appellant’s guilt. 


The Government’s case began with the testimony of 
Fannie Schery, widow of Victor Schery, as to the events 
of December 23, 1960. She testified that she and her 
husband were the operators of a grocery store at 4401 
Sheriff Road, N.E., and closed it at 9 o’clock on the night 
in question. (Tr. 376). After cleaning up and counting 
the proceeds, they left the establishment about 9:45 p.m. 
Mrs. Schery was carrying $400 and her husband had $110 
in his pocket. (Tr. 376-377). The Schervs went to their 
car on 44th Street, Mrs. Schery going to the passenger’s 
side and Mr. Schery to the driver’s. (Tr. 378). After 
she had opened the car door, someone came from behind. 
grabbed her pocketbook, and said: “Give me your pocket- 
book.” (Tr. 383-384). Then she heard a shot. (Tr. 384). 
After the shot a second boy ran over, struck her, took her 
pocketbook, and the two boys ran. (Tr. 385). Mrs. Schery 
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chased them across the street toward their parked car. 
A third boy came out from the corner where was Was 
waiting for them. The boys pushed her back, entered the 
car, and it drove off. She said that she only saw three 
boys outside the car. They took away her pocketbook 
with the $400. (Tr. 386-389). She returned to find her 
husband dying from a bullet wound in the throat. (Tr. 
390). Mrs. Schery was unable to recognize or identify 
any of the boys. (Tr. 390). 

William D. Wood, an employee of the Washington 
Evening Star at Second and Virginia Avenues, S.E., 
testified that he drove his automobile to work about 5:30 
p.m. on December 23, 1960, and parked on Second Street. 
The car was a white 1958 Chevrolet with Virginia license 
tags. (Tr. 408, 418-421). When Wood returned from 
work about 1:30 a.m. the next morning, he discovered 
that it was missing. Certain personal property, ineluding 
bottles of whiskey and binoculars, was in it when Wood 
left it. (Tr. 409). When the car was recovered, he found 
the binoculars missing. (Tr. 411). He identified as his 
a pair of binoculars and a binoculars case which later 
testimony showed were pawned by defendant Dykes in 
New York City early in January, 1961. (Tr. 409-410, 
777-779, 1551). 

William A. Magruder, who was a drinking companion 
of the defendant Leon Jackson, said that in November 
1960 he and Jackson went down to the railroad tracks 
near Talbert Street, S.E. (Tr, 423-424). There they 
drank together and then Jackson pulled out a revolver 
and started firing it in the direction of the tracks. (Tr. 
425-426). 

Henry Willis Garrett testified that on the evening of 
December 23, 1960, appellant, Dykes, and Coleman ap- 
peared at his home in Southeast Washington and asked 
him to take them across the South Capitol Street Bridge 
to Virginia Avenue. (Tr. 457-459). He drove the de- 
fendants across the bridge and let them out at Third 
and Virginia Avenue, S.E., in the vicinity of an open 
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liquor store and near the Evening Star building. (Tr. 
462). 

Samuel McCreary, Jr.. testified that on the evening in 
question he was at his mother’s home at 3157 Stanton 
Road, S.E., (Tr. 464). He said that between 10 and 
10:30 p.m. appellant, Jackson, Coleman, and Dykes came 
to the house. (Tr. 465). Jackson and appellant went 
into the back room to shoot craps and stayed a short 
time. Later, as MeCreary was going out the door, he 
saw appellant drive off in a white Chevrolet with Virginia 
tags. (Tr. 466-467). 

James McCreary, brother of Samuel, was also present 
at the Stanton Road address that night and testified that 
appellant, Jackson, Coleman, and Dykes came to the place 
torcther. (Tr. 483-484). He said that appellant, Jackson, 
and Coleman participated in the dice game, along with 
himself and his brother-in-law, Clarence Thorpe. Me- 
Creary noticed that each defendant appeared to have 
approximately $32 in denominations of twenty, ten, and 
one dollar bills. (Tr. 486-487). Clarence Thorpe also 
testified that appellant, Jackson, Dykes, and Coleman 
came by Stanton Road about 10 p.m. or thereafter and 
participated in a erap game. (Tr. 554-558). Appellant 
at that time tried unsuccessfully to change a bill. (Tr. 
557). Thorpe too saw a light cream ear there that night. 
(Tr. 558). 

Barbara A. Morris, the sister of defendant Dykes, testi- 
fied that all five defendants came to her apartment on 
Fiftieth Street, N.E., that evening and went into the 
kitchen. (Tr. 494-496). They stayed a few minutes and 
left together. (Tr. 497). Her brother, Lawrence Dykes, 
who was at the apartment at the time, said that the 
five defendants arrived, went into the kitchen, and there 
talked and had a couple of drinks. (Tr. 524-527). He 
said that all but Washington drank, and that Washing- 
ton, in the presence of the other four said: “Do you need 
the drink to get up enough nerve.” (Tr. 528-529). One 
of the defendants replied no. After about a half hour 
the five left together. The witness placed their depar- 
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ture time at a little before nine. (Tr. 529-530). The 
Morris apartment was located about 10 or 11 blocks from 
the scene of the Schery killing. (Tr. 530). 

A police officer testified that after the crime he and 
other officers inspected the area of the railroad tracks 
near Talbert Street and discovered a bullet from a wooden 
trestle there. (Tr. 649-652). The officers also found two 
eartridge cases. (Tr. 679). An F-.B.I. ballistics expert 
testified that it appeared that markings on these cart- 
ridges were produced by the same weapon as were those 
on a live bullet found a few feet behind the Schery car 
after the murder. (Tr. 735). He said that the bullet 
which killed Schery and the slug found in the railroad 
trestle were fired from the same weapon. (Tr. 765). 

After a hearing outside the jury’s presence on the 
admissibility of the statements of certain defendants, see 
pp. 13-22, infra, the trial resumed with the testimony 
of Lt. Vincent Jenkins of the Police Department. Jenkins 
testified that appellant gave a statement to the police 
early on January 18, 1961. According to Jenkins’ testi- 
mony, appellant stated that on December 23, 1960, he had 
met three others in Southeast Washington; that they 
had gone to the home of a friend and asked him to drive 
them across the South Capitol Street Bridge; that the 
friend did so, leaving them off by the Evening Star 
building; that while they were in the rear of this build- 
ing, one of them secured a 1958 white Chevrolet with 
Virginia tags; that they got into this car and rode over 
to an apartment on Fiftieth Strect, N.E.; that there they 
drank a pint of whiskey which they had taken from the 
car, along with a pair of binoculars; that they left in the 
car again and he drove from there; that one of the others 
suggested he drive around and he drove on East Capitol 
Street and then down Sheriff Road; that they noticed a 
little store which seemed about to close; that he drove 
around, came back, and parked the car in an alley across 
the street from the store with the car facing the street; 
that he turned the lights off; that a man and woman 
came from the store; that one of the passengers got out 
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and went over to the man and the other to the woman; 
that one snatched the woman’s pocketbook; that the 
other pushed the man and then a shot was heard; that 
both ran back to the car; that as they were trying to 
get away the car conked out; that he got it started and 
they went back to the Fiftieth Street apartment; that 
they divided up the money there with appellant receiving 
about $30; that they got into the car and drove over to 
Stanton Road in Southeast Washington, where appellant 
participated in a crap game with two others; that he 
tried to change money there but could not; that he left 
in the car and later abandoned it. (Tr. 1404-1406). 
Detective Sergeant Arthur Weber of the Homicide 
Squad also recounted appellant’s statements about the 
crime, According to Weber’s testimony, appellant also 
stated that after they had parked in the alley across from 
the store, he saw Jackson take a gun from his belt and 
put it in his coat pocket. He said that they obtained a 
total of about $157 in the robbery. (Tr. 1539-1541). 
Appellant’s written statement was subsequently received 
in evidence, over defense objection. (Tr. 1542-1543). 
Government counsel read it to the jury. (Tr. 1591-1600). 
In it appellant gave a detailed account of the group’s 
activities during the evening. He said that when the group 
was let out near the Evening Star building, they “were all 
looking for a car to steal.” (Tr. 1594). After they left 
Barbara Morris’ apartment, appellant asked where to 
drive to, and Dykes “said to drive anywhere where there 
was a store that we could knock off.” When they passed 
the Schery store he heard Jackson say, “There is just 
one guy in there.” He then circled the block once or 
twice and when they saw the store closing, appellant 
pulled the car into the alley and cut its lights off. Ap- 
pellant remained in the driver’s seat and watched Jackson 
take the gun out of his belt and go over to the man. 
(Tr. 1595). He described the division of the proceeds 
at Barbara Morris’ apartment and said he got a twenty- 
dollar bill and a ten-dollar bill. (Tr. 1596-1597). Appel- 
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lant also said that Jackson had shown him the gun in 
August of 1960. (Tr. 1599).? 

Appellant testified on his own behalf and on cross- 
examination sought to establish an alibi for the crimes. 
He said that he was in a poolroom late in the afternoon 
of December 23, 1960 and went about 7 p.m. to a barber- 
shop on 7th Strect to get his hair fixed. (Tr. 1792- 
1794). He said he left the barbershop sometime after 
ten o’clock. He asserted that it had taken three hours 
for the process of straightening and drying his hair. 
He was unable to name the barber who had worked on 
him. (Tr. 1794). He testified that he then went over to 
McCreary’s house by bus and arrived at “something of 
eleven, something of twelve, or something like that.” He 
claimed that Coleman, Dykes, and Jackson were there 
and that he had not seen Coleman previously that evening. 
(Tr. 1795). He denied that Garrett had driven him across 
the South Capitol Street Bridge or that he was in Bar- 
bara Morris’ apartment at 9 p.m. as Lawrence Dykes had 
testified. (Tr. 1796-1797). While repudiating parts of 
his written confession that put him at the scene of the 
crime, he conceded that the written statement was correct 
on its account of the events at McCreary’s house after 
the crime. (Tr, 1811-1821). Appellant also offered the 
testimony of certain neighbors and friends as to his good 
character. (Tr. 1767-1778). 

From the outset, codefendant Leon Jackson’s defense 
followed a different course. Jackson’s counsel on vior 
dire asked several times whether the prospective jurors 
were prejudiced against anyone who became intoxicated 
and whether any would object to bringing back a conviction 
for second degree murder if the evidence showed a possi- 
bility of either first or second degree murder. (Tr. 63, 


1The Government offered testimony of oral and written confes- 
sions by two other defendants, Coleman and Jackson. (Tr. 1397- 
1399, 1482-1484, 1583-1591, 1600-1609). The Court instructed the 
jury that each statement was to be regarded as evidence only 
against the defendant who made it. (Tr. 1581-1582, 1995-1996). 
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74, 138-139, 222-225, 303). In his opening statement to 
the jury, Jackson’s counsel said that the testimony would 
show that Jackson drank during the day to the point of 
“insensibility” and that Jackson had no memory of the 
events of the evening in question. (Tr. 1649-1651). This 
was the purport of Jackson’s testimony. He testified that 
he went to a bar about 9:30 a.m. in the morning on 
December 23 and met Dykes and another boy, that they 
went to a nearby liquor store, bought some wine, went 
down to the tracks and started drinking. At first they 
bought one fifth, but it was not enough so they bought 
two more. By 11 am. the third fifth was gone. (Tr. 
1653). He then went back to the bar, ordered some beer, 
and drank some whiskey. He stayed in the bar there- 
after and said: “I remember going across the bridge. 
It was getting dark. That’s all I remember.” He added: 
“J remember something about a gun was involved. I 
remember it going off. And that’s all.” (Tr. 1654). He 
stated that he remembered nothing else that happened 
that afternoon or night, that he did not learn about the 
killing until appellant told him the police were investi- 
gating the crime, and that he recalled nothing at all 
about any robbery of Mr. or Mrs. Schery. In response 
to the question: “What happened to your thinking about 
that time of the evening or in the early part of the 
evening?” he replied: “I guess it was because I was 
drinking so much.” (Tr. 1655). He denied knowing where 
he was about 9:30 p.m. (Tr. 1655-1656). 

On cross-examination Jackson did not deny murdering 
Sehery. He said: “I am saying I don’t have any knowl- 
edge of it.” (Tr. 1661). He also testified that he could 
not remember getting out of Garrett’s car, stealing a car, 
or driving in the stolen car to Northeast, but did recall 
having a gun during the first part of the evening. (Tr. 
1669-1670). He recalled the gun going off but did not 
know where he was at the time. (Tr. 1672). He reiter- 
ated that he remembered nothing more that night. (Tr. 
1673). He asserted that when he heard of the holdup he 
did not suspect he might be involved and did not become 
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aware he was implicated until two weeks later when he 
heard the police were looking for him. (Tr. 1675). 

Lawrence Dykes, called on rebuttal by the Government, 
gave this testimony about Jackson’s condition: 


Q. When Jackson, defendant Jackson left the apart- 
ment around 9 p.m., on December 23, 1960, was Jack- 
son drunk? 

A. [Pause] Well, he was acting kind of unusual. 

Q. He was acting unusual? 

A. Well, you might say— 

Q. What? 

A. You could say he was drunk. (Tr. 1849). 


This colloquy also occurred during his testimony: 


Q. How about the others, were they drunk, too? 
A. Yes, I believe so. (Tr. 1849). 


In closing argument to the jury, counsel for Jackson 
pased his defense on the theory that Jackson was not 
guilty of first degree murder because of his intoxication. 
He told the jury: 


The sole consideration for this jury insofar as 
Jackson is concerned, is whether or not he is guilty 
of second degree murder because if he does not have 
the specific intent to rob, or he, because of his then 
condition, is incapable of forming that intent, he 
cannot, or the law will not allow him to be convicted 
of first degree murder, if he is not guilty of robbery 
e * «*” (Tr. 1895). 


Jackson’s counsel requested an instruction on second 
degree murder on this theory, but counsel for Coleman, 
Dykes, and Washington all objected to a second degree 
murder instruction for their clients. (Tr. 1967-1968). It 
does not appear that appellant’s counsel specifically ob- 
jected to such an instruction for his client. 

The trial court first instructed the jury on the elements 
of robbery necessary to conviction on count 2. It said 
that if the jurors found that robbery had been established 


2 Jackson’s written confession, introduced into evidence by the 
Government, contained the statement that he drank some of the 
whiskey from the stolen car prior to the shooting. (Tr. 1603). 
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beyond reasonable doubt as to one or more defendants, 
they might also consider whether others were guilty as 
aiders and abettors in the commission of the robbery. 
(Tr. 1977). It gave the following instruction on aiding 
and abetting: 


You are instructed that to aid and abet a principal 
offender means to assent to the commission of the 
crime of said principal offender, to lend to it coun- 
tenance and approval, either by act of [sic]* par- 
ticipating in it or by in some manner advising, in- 
eluding, or encouraging it. 

In order to be an aider or an abettor to a crime, 
a person does not have to be at the spot where 
said crime is committed. By the same token a mere 
presence at the spot where the crime is committed 
is not sufficient in and of itself to constitute a person 
an aider or abettor. 

Whether a person is an aider or abettor in a crime 
of robbery depends solely on whether he did some- 
thing to encourage or assist in the perpetration of the 
robbery. 

° = ° e 

In this connection you, the jury, are to consider all 
the facts and circumstances in connection with and 
surrounding the alleged acts of the defendants as 
elements to be taken into account by you in deter- 
mining whether or not there has been established 
beyond a reasonable doubt that the defendants or any 
of them aided or abetted in the commission of the 
robbery * * *.” (Tr. 1978-1979). 


The court then instructed the jury on felony-murder 
under count 1. It charged that a verdict of guilty of 
first degree murder could be returned only if the jury 
found that the killing occurred during the perpetration 
of a robbery or attempted robbery on Mrs. Schery. (Tr. 
1980-1981). It told them that if one or more defendants 
were found guilty of first degree murder, they might also 
find others guilty as principals if it was established that 


3 The court repeated this instruction for the jury during its de- 
liberations. (Tr. 2026). This word appears as “active” at that 
point in the transcript. 
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they aided and abetted in the commission of the robbery. 
(Tr. 1984). 

The court next dealt with the effect of intoxication on 
the various counts. It stated: “There has been evidence 
in this case of the drinking of alcoholic beverages by the 
defendants.” (Tr. 1984). The court charged that while 
voluntary intoxication is not a defense to crime, the jury 
“will consider the drunkenness if it existed as to each 
defendant for the purpose of ascertaining whether or not 
the defendant was able to form the specific intent to com- 
mit robbery, which is one of the elements of the offense 
with which the defendants are charged *** A conclu- 
sion that any defendant was not guilty of robbery would 
require acquittal of first-degree murder. (Tr. 1985-1986). 
It further stated: 


if you should find that one of the defendants, namely. 
defendant Jackson, did shoot Victor Schery. and if 
you also find that such defendant did not possess 
the requisite intent to rob, you must consider whether 
said defendant was or was not guilty of murder in 


the second degree * * *. (Tr. 1986). 


The court defined second-degree murder as “the un- 
lawful killing of another with malice aforethought” and 
instructed that an “accidental or unintentional killing 
constitutes murder in the second degree if it is accom- 
panied by malice.” It completed the second-degree mur- 
der instruction as follows: 


Malice is a legal term. The law does not use the 
word malice in its popular sense. Malice, as the law 
uses that term, does not necessarily mean a malicious 
or evil or malevolent purpose or a personal hatred 
or hostility toward the deceased. 

Malice, in the eyes of the law, is a state of mind. 
It shows a heart fatally bent on mischief and un- 
mindful of social duty. 

Malice, as the law knows it, may also be defined 
as a condition of mind that prompts a person to do 
an injurious act willfully, to the injury of another. 

Malice may be implied, or inferred from the act 
committed or it may be expressed; an intent to com- 
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mit the unlawful act is a state of mind known in 
the law as malice. 

In this connection, you are instructed that volun- 
tarily [sic] intoxication will not, in and of itself, 
negative the malice required to constitute murder 
in the second degree. 

Here, the evidence shows beyond question that the 
defendants voluntarily drank liquor, or intoxicating 
beverages. Therefore, if you should find on the basis 
of the evidence and under the foregoing instructions 
regarding intention or intent, that one of the defend- 
ants shot Victor Schery but did not have intent to 
rob, due to intoxication, such intoxication will not 
excuse such defendant from being guilty of murder 
in the second degree. 

You are instructed that in connection with the 
charge against the defendants in the first count of 
the indictment, namely, murder while in the perpetra- 
tion of a robbery, you are to consider whether the 
defendants or any of them are guilty or not guilty 
of the offense of murder in the second degree, which 
offense you are instructed is what is known as an 
includible offense in Count One of the indictment. 

The Court has instructed you as to that includible 
offense and will not instruct you as to the law and 
the circumstances under which you may find the de- 
fendants or any of them guilty of Count One of the 
offense of murder in the second degree. 

You are instructed that should you find that under 
the evidence and these instructions the defendant 
Jackson was not guilty of robbery, but was guilty of 
murder in the second degree, you may also find the 
remaining defendants or any of them guilty of sec- 
ond degree murder, if you determine beyond a reason- 
able doubt that they aided or abetted Jackson in said 
murder. 

In order to justify a verdict of second degree mur- 
der as to defendant Jackson, you must find, one, that 
there was no robbery committed by the defendants 
by reason of the fact that although one or more of 
the defendants took property from Mrs. Schery, if 
you so find, such defendant or defendants did not 
have the specific intent required to be established as 
an essential of robbery; two, that the defendant Jack- 
son did shoot Victor Schery and in so doing com- 
mitted second degree murder as such crime has been 
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defined. If you should so find, that is, if you should 
find the defendant Jackson guilty of murder in the 
second degree, then you must consider whether any 


of the other defendants aided and abetted Jackson 
in the commission of second degree murder. 

In this connection you will apply to your consider- 
ation of the guilt or innocence of said defendants the 
instruction the Court has already given you on aiding 
and abetting. (Tr. 1987-1990). 

The court sent the case to the jury with the final in- 
struction that it might find each defendant guilty of 
murder in the first degree, murder in the second degree, 
or not guilty. (Tr. 2010). Counsel for Coleman, Dykes, 
and Washington renewed their objections to any second- 
degree murder instruction for their clients. (Tr. 2012- 
2014). It does not appear that appellant’s counsel made 
such an objection. 

During its deliberations, the jury requested “certain 
instructions previously given to us by the Court namely, 
aiding and abetting and instructions on guilty or not 


guilty on count one pertaining to the defendants.” The 
court repeated its instructions on the first two counts 
of felony-murder and robbery, including the aiding and 
abetting instructions. (Tr. 9022-2037). The jury there- 
after returned its verdict. (Tr. 2039-2041). 


B. Evidence and proceedings relevant to admissi- 
bility of appellant’s statements. 


Appellant made timely objection to the receipt of his 
statements into evidence, (Tr. 1280, 1542). The trial 
court conducted an extensive hearing outside the jury’s 
presence on the admissibility of his statements and those 
of other defendants and then held them admissible. (Tr. 
805-1376). It ruled that there was no unreasonable delay 
in the “arraigning” of appellant. (Tr. 1370-1371). It 
held that there was probable cause for appellant’s arrest. 


4 The court referred to the presentment before the United States 
Commissioner under Rule 5(a) of the Federal Rules of Criminal 
Procedure. 
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(Tr. 1373). The court also held that the question of 
voluntariness of the confessions was for the jury to re- 
solve. (Tr. 1369). It submitted this question to the jury 
under appropriate instructions. (Tr. 1992-1996). 


1. Police Testimony.—Appellant was arrested at his 
home, 5409 Fifth Street, N.W., about 8:10 p.m. on Janu- 
ary 17, 1961 by Pvt. John C. Connor and other officers 
of the 14th Precinct. He was transported to the pre- 
cinet and arrived about ten minutes before 9. (Tr. 654). 
Connor said that appellant’s home was “a good ways” 
from the precinct and “across town.” (Tr. 673). De- 
tective Carlton L. Rogers of the 14th Precinct who par- 
ticipated in the arrest, testified that the officers talked 
with appellant “very briefly” at his home, “just enough 
to tell him that he was under arrest and he was to go 
to the 14th Precinct.” (Tr, 963). Rogers said that ap- 
pellant was?not interrogated on the way to the precinct. 
(Tr. 1514). 

On arrival the officers turned appellant over to Lt. 
Jenkins, the commander of the precinct. (Tr. 674). Jenk- 
ins testified that he saw appellant about 9 p.m. and began 
to question him about 11:15 p.m. (Tr. 793; see also 1400). 
The reason he did not question him before that time was 
that “we were taking the statement from Coleman.” (Tr. 
813; see also 852, 1400). Coleman’s written statement to 
Jenkins and other officers was begun at 9:10 p.m. and was 
completed at 10:50 p.m. (Tr. 812; see also 1399-1400). 
According to Jenkins, appellant made a statement at 
11:15 p.m. in which he said that he was in a crap game 
at McCreary’s and met Coleman, Jackson, and Dykes 
there but stated that he did not go there with them. 
He was questioned from 11:15 p.m. to about midnight. 
He was then taken to the license office in the precinct 
where officers were preparing papers for court. About 
12:15 pin, Jenkins was notified that appellant would 
like to see him and Sgt. Weber. (Tr. 814). Appellant 
was then brought into the captain’s office and said he 
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would like to give a statement. (Tr. $15; see also 853- 
$55, 1401-1403). His written statement was begun about 
12:30 a.m. on January 18 and was completed about 3 
am. (Tr. $18). Jenkins said that no threats or promises 
were made to appellant to induce him to give a statement. 
nor was any force used. (Tr. 815; see also 1401, 1405- 
1404). Appellant was presented to the United States 
Commissioner about 10 a.m. that morning. (Tr. 818). 
Jenkins said that he had ordered appellant’s arrest 
after 6 p.m. on January 17th. He told the officers who 
had brought Coleman to the precinct about 7:20 p.m, to 
go and get appellant. (Tr. 855; see also 1412). Jenkins 
was asked what information he had which led him to 
order appellant’s arrest. He said that the same informa- 
tion supported the arrest of both Coleman and appellant. 
(Tr. 848). Immediately prior to ordering these arrests 
he had talked to James McCreary and Clarence Thorpe, 
who said that some time after 10 p.m. on the night of 
the murder appellant, Jackson, Coleman, and Dykes had 
come to Stanton Road. There they had participated in 
a crap game and three of them had an equal amount of 
money, (Tr. 825). In his testimony before the jury. 
Jenkins said that he first learned about the crap game 
at McCreary’s house on January 17 and had not talked 
to either of the McCreary’s before. (Tr. 1407). His 
conversation with James McCreary and Clarence Thorpe 
took place shortly after five o'clock in the afternoon of 
January 17th. (Tr. 1408; see also 487-491). He also 
learned from them what Samuel McCreary would say. 
The police telephoned Samuel McCreary, who confirmed 
that he had knowledge of this incident and agreed to talk 
to the officers if they picked him up. (Tr. 826). Jenkins 
testified further that the bullet recovered from the rail- 
road tracks had been identified as having been fired from 
the gun which killed Schery. Several witnesses had said 
that Jackson was firing a revolver there. (Tr. 846).° 


5 The police had also talked with Paul Gordon, who told them of 
statements by Dykes after the crime admitting his involve- 
ment (Tr. 610, 646, 1267-1270, 1487, 1574-1576, 1621-1622, 1625- 


16 


Moreover, the stolen 1958 white Chevrolet, which was 
suspected to be the vehicle used in the murder, had been 
observed at the Stanton Road address on the night of 
the crime. Samuel McCreary had seen appellant drive 
away in it. (Tr. 825-826, 828, 848). 

Jenkins also stated that when the statement was taken 
from appellant, an officer advised him of his rights in 
the same manner as Coleman had previously been ad- 
vised—that the statement might be used against him in 
court if necessary. (Tr. 847-848; see also 1592-1593). 

Detective James E. Shirley of the 14th Precinct testi- 
fied that he saw appellant at the precinct about 8:55 p.m. 
that night and talked to him for five or ten minutes, 
together with Detective Rogers. (Tr. 869; see also 1423). 
This interview took place in the main lobby of the pre- 
cinet. (Tr. 898). Shirley denied that he or Rogers made 
threats or promises to appellant at this time or abused 
him (Tr. 869-870). He described this interview as 
follows : 


We advised him of his rights; told him what he 
was charged with and if he wished to make a state- 
ment at that time. He refused to make any state- 
ment.” (Tr. 870; see also 1423-24, 1446). 

The officers then placed appellant in the precinct cell- 
block about 9 p.m. and left him there. Shirley did not 
see appellant again until 11 p.m. (Tr. 870). During this 
two hour interval, no one questioned appellant, to his 
knowledge. (Tr. 871; sce also 899, 1424, 1447). Shirley 
took appellant to the captain’s office at 11 p.m. and turned 
him over to Jenkins and Weber. (Tr. 871; see also 899, 
1424). Shirley left the office and saw appellant again 
shortly after midnight in the license office. At that time, 
Shirley was preparing a lineup containing information 
about such matters as defendant’s employment and 


1626). Gordon testified at the trial that he had driven Dykes to 
the bus station early in January, 1961. (Tr. 570, 572). Dykes 
told Gordon he was “hot” because had “pulled a hustle” and was 
mixed up in the Sheriff Road robbery. (Tr. 573-574; see alsc 617- 
618). 
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friends. Appellant then asked Shirley for permission to 
call his mother. He was permitted to do so. After the 
phone call he asked Shirley to get the lieutenant and the 
sergeant and said that he wished to talk to them. Shirley 
turned appellant over to them about 12:30 p.m. and had 
no further contact with him. (Tr. 872-873; see also 900, 
910, 1425-1426). He denied that he struck appellant in 
the license office. (Tr. 901-902, 1426-1427). 

Detective George R. Wilson of the Robbery Squad, who 
had been called to the precinct that evening and talked 
with Coleman, testified that he had nothing to do with any 
statements after the Coleman statement. (Tr. 914). He 
had no conversation with appellant that night. (Tr. 921; 
see also 1478). He denied that he ever asked Shirley 
or other officers whether they had “cracked” appellant yet. 
(Tr. 922; see also 1478-A). 

Detective Harry A. Noone of the Robbery Squad testi- 
fied that he was present in the captain’s office during the 
interview with appellant about 11 p.m. (Tr. 928-930, 937- 
938). He said that he was also present in the license 
office around midnight when Shirley was making out the 
lineup sheet. He said that he did not question appellant 
about the crime at this time. (Tr. 938, 954; see also 
1464-1465). Noone also denied that he ever told appel- 
lant that he had just “cracked” Coleman and was going 
to “crack” appellant in the same way. He said that 
neither Wilson nor any other officer made such a remark 
in his presence. (Tr. 951; see also 1462-1463). 

Detective Rogers said that he and Shirley talked with 
appellant for about 10 minutes upon his arrival at the 
precinct. He said that they made no threats or promises 
to him and used no force on him. He said that appellant 
made no statement about the case at this time. (Tr. 964). 
He described this interview as follows: 


“[We] brought him in the side door and there is a 
large area there where we have desks. Set him at 
the desk and talked to him for about ten minutes. 
He denied everything. During that time we found 
defendant Coleman had stated Tatum was involved 
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but with this denial we stopped talking to him and 
Detective Shirley put him in the cell block.” (Tr. 
1000; see also 1490-91). 


Rogers said that when he and Shirley were informed 
during this interview that Coleman had admitted his 
participation in the crime: 


“We again asked the defendant Tatum if he would 
like to give us a statement. He said no, “I wasn’t 
there. I have no knowledge of it.” So Detective 
Shirley then placed him in the cell block.” (Tr. 1001). 

This was at 9 p.m. and Rogers did not participate in 
any further questioning of appellant that evening. (Tr. 
965, 1000, 1004; see also 1491, 1514-1515). Rogers said 
that appellant was not interrogated between 9 and 11 
pm. (Tr. 1002). He said that Wilson never said in his 
presence “I have broken Coleman, Let me at this one 
and I'll break him.” (Tr. 998). 

Set. Weber testified that he saw appellant about 11 
pm. in the ecaptain’s office. At that time he arranged 
a confrontation of appellant and Coleman, whose written 
statement had been completed a few minutes before. 
Coleman stated to appellant that appellant was involved 
in the crime. Appellant denied it. Coleman was then 
taken from the room. (Tr. 1086-1087; see also 1536). 
Weber then questioned appellant from about 11:15 p.m. 
to midnight. (Tr. 1088, 1131-1135). He said that ap- 
pellant admitted being at the crap game at McCreary’s but 
denied being at the scene of the crime or the 50th Street 
apartment. Appellant was then taken out of the room 
for the preparation of a lineup sheet. (Tr. 1537). Weber 
next saw appellant about 12:25 a.m. when Shirley came 
in to the eaptain’s office and said that appellant wished to 
see Jenkins and Weber. (Tr. 1088; see also 1132-1133; 
1538). Appellant was brought in, Weber asked him if he 
would give a statement, and appellant said that he would. 
Weber typed up the statement as appellant told it to 
him, beginning at 12:30 a.m. and completing it at 3:00 
a.m. He said that neither he nor any one else mistreated 
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appellant while he was questioning him. (Tr. 1088-1090; 
see also 1536-1538). 

Weber said that he advised appellant of his rights by 
reading the heading off the top of the statement to him. 
(Tr. 1131). That heading read as follows: 


“Now, Carl Anthony Tatum, you are being held on 
account of the death of Victor Schery, Male, White, 
65 years of age who was shot to death about 9:30 
p.m., December 23, 1960 alongside of the Humpty 
Dumpty Market at 4401 Sheriff Road, Northeast. I 
now ask you if you want to make a complete state- 
ment concerning this shooting so that it may be taken 
down in typewritten form. First, I wish to say that 
anything that you say in this statement can be used 
against you at your trial, if it becomes necessary. 
After I have told you this, do you want to make a 
complete statement about this shooting? 

Yes, sir.” (Tr. 1090-1091). 


Weber said further on cross-examination that appel- 
lant “was ready to make a statement when he came in 
at 12:30.” He denied that appellant was taken back to 


the detention room at any time during the giving of the 
statement. (Tr. 1136). He said that it took him from 
12:30 am. to 3 am. to complete the statement because 
“JT am not a typist and if my recollection serves me, he 
was a slow talker.” (Tr. 1135). 

Appellant and Coleman were both brought sandwiches 
and coffee by the officers shortly after midnight. (Tr. 
868; see also 1088). 

Appellant was booked at the precinet at about 10:30 
p.m., according to Lt. Jenkins. (Tr. 853-855). Weber 
testified that Lt. Edward A. Daly of the Homicide Squad, 
who was also at the precinct that night, called an Assist- 
ant United States Attorney, told him “what they had”, 
and asked for instructions as to an off-hours arraignment. 
This was in accordance with police department policy. 
Weber said that Daly was instructed to make the ar- 
raignment the next morning. Weber did not know when 
the call was made, but believed that Daly told him about 
it around the time of the completion of Coleman’s written 
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statement, i.c., about 10:50 p.m. (Tr. 1126-1127; see also 
1417) 

Several officers also described interviews they had held 
with appellant prior to his arrest on January 17. Officer 
Connor said that on January 16, he took appellant from 
the D.C. Jail to the 14th Precinct, from there to 50th 
Street, N.E., and then back to the precinct. From there 
appellant went home. (Tr. 675). Detective Shirley ex- 
plained that he had received information that appellant 
was at Barbara Morris’ apartment on 50th Street, N.E. 
on the night of the crime. He and Rogers first talked to 
appellant about this for about an hour on January 15. 
At this time appellant was in the D.C. Jail, where he 
was incarcerated under a charge of contributing to the 
delinquency of a minor. This charge had nothing to do 
with the Schery murder case. In this first conversation 
with Shirley and Rogers, appellant denied being present 
at Barbara Morris’ on the night of the crime and denied 
having any knowledge of the offense. Shirley said that 
appellant was not abused or threatened during this inter- 
view. (Tr. 908-909; see also 1005; 1445) Detective Rogers 
testified that on the following day, January 16th, he and 
other officers transported appellant to the 50th Street 
address. Barbara Morris was brought downstairs and 
stated that appellant was not the boy who had been at 
her apartment on the night of the crime. Appellant was 
then taken back to the precinct where the officers waited 
for a return on a check of his fingerprints. They then 
released him. Rogers said that appellant was in the 
officers’ company for about an hour on that day. He 
said: “We had conversation. We talked to him but we 
wasn’t interrogating him.” He agreed that appellant was 
released at that time because the police did not have 
evidence to connect him with the commission of any 
crime. (Tr. 1005-1007; see also 851-852, 1009, 1511, 1512) 


9. Testimony for Appellant—Appellant testified that he 
was questioned on January 16th at the precinct but said 
that he was not threatened. He said that the officers 
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turned him loose on that day after Barbara Morris told 
them that he was not at her house on the night of the 
crime. (Tr. 1236, 1238; sce also 1245) He agreed that 
his arrest prior to January 17th was on a different 
charge, which had nothing to do with the Schery case. 
(Tr. 1244-1245). He said that he was arrested about 
6:30 or 6:45 pm. on January 17th. (Tr. 1239). He 
stated that Rogers and another officer at the precinct 
threatened and beat him between 9:00 and 10:00 p.m. 
(Tr. 1240-1241). He said that he was taken before Lt. 
Jenkins and made a statement that he knew nothing about 
the matter but the officers would not let him sign it. 
(Tr. 1241)* He said that the same two detectives who 
had beaten him before then came back and beat him again. 
He stated that another detective came in, said he had 
already cracked Coleman, and asked if they had cracked 
appellant yet. (Tr. 1241). He said that they then showed 
him Coleman's statement and beat him again. (Tr. 1242). 
He further testified that he asked to telephone his sister, 
told her they were beating him and to get a lawyer and 
doctor, and then signed papers out of fear. (Tr. 1243; 
see also 1787-1791). 

On ecross-examination, appellant claimed that Rogers, 
Shirley, and Noone all beat him. (Tr. 1246-1247). He 
said that he remembered when they brought Coleman 
into the room with him but stated that Coleman did not 
accuse him of anything and said nothing. (Tr. 1247). 
He further stated that Jenkins told the other officers to 
let him make the phone call home and that he made it 
on the public phone in the cellblock. He said that the 
police were standing there when he made the call but 
insisted that he told his sister that they were beating 
him and to get a doctor and lawyer. (Tr, 1249-1251). 


6 This was apparently the statement at 11:15 p.m. described by 
Lt. Jenkins in which appellant admitted being in the crap game 
at McCreary’s but claimed that he did not arrive with Cole- 
man, Dykes, and Jackson. (Tr. 813-814). Jenkins testified that 
he believed appellant did not want to sign this statement. (Tr. 
853). 
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Appellant’s sister, Helene Mahoney, testified that she 
was called to a neighbor’s phone after midnight that 
night and appellant told her that the police were beating 
him to make him sign some papers and to bring a doctor 
and lawyer. (Tr. 1226-1227). On cross-examination she 
said that appellant did not say where he was and she 
did not ask him. (Tr. 1228). His mother, Mrs. Gertrude 
Tatum, testified that she received a message early that 
morning that appellant had been beaten to make him sign 
papers. (Tr. 1232). She said that she saw him between 
8:30 am. and 9:30 p.m. being fingerprinted and photo- 
graphed. (Tr. 1233). She said that he was bent and 
red-eyed at that time and that he told her he had been 
beaten to make him sign papers. (Tr. 1234; see also 
1776, 1778-1783). 


STATUTES AND RULE INVOLVED 


Title 22, District of Columbia Code Section 2401 provides: 


Whoever, being of sound memory and discretion, 
kills another purposely, either of deliberate and pre- 
meditated malice or by means of poison, or in_per- 
petrating or attempting to perpetrate any offense 
punishable by imprisonment in the penitentiary, ot 
without purpose so to do kills another in perpetrating 
or in attempting to perpetrate any arson, as defined 
in section 22-401, or 22-402, rape, mayhem, robbery, 
or kidnapping, or in perpetrating or attempting to 
perpetrate any housebreaking while armed or using 
a dangerous weapon, is guilty of murder in the first 
degree. 


Title 22, District of Columbia Code Section 2403 provides: 
Whoever with malice aforethought, except as pro- 


vided in sections 22-2401, 22-2402, kills another is 
guilty of murder in the second degree. 


Title 22, District of Columbia Code Section 2901 provides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall take from the person or 
immediate actual possession of another anything of 
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value, is guilty of robbery, and any person convicted 


thereof shall suffer imprisonment for not less than 
six months nor more than fifteen years. 


Title 22. District of Columbia Code Section 105 provides: 


In prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the offense, or aid- 
ing or abetting the principal offender, shall be charged 
as principals and not as accessories, the intent of 
this section being that as to all accessories before 
the fact the law heretofore applicable in cases of 
misdemeanor only shall apply to all crimes, whatever 
the punishment may be. 


Rule 3(a), Federal Rules of Criminal Procedure, provides: 


(a) Appearance before the Commissioner.—An offi- 
cer making an arrest under a warrant issued upon 2 
complaint or any person making an arrest without 
a warrant shall take the arrested person without 
unnecessary delay before the nearest available com- 
missioner or before any other nearby officer em- 
powered to commit persons charged with offenses 


against the laws of the United States. When a per- 
son arrested without a warrant is brought before 
a commissioner or other officer, a complaint shall be 
filed forthwith. 


SUMMARY OF ARGUMENT 


I 


The evidence justified submission of the case against 
appellant to the jury under instructions as to second 
degree murder as well as the offense of first degree 
“felony murder” for which he was indicted. The jury 
could reasonably find that the co-defendant Jackson, who 
fired the fatal shot, was not guilty of felony murder 
because he lacked the requisite specific intent to commit 
the felony of robbery. It could reasonably convict Jack- 
son of second degree murder. The evidence as to ap- 
pellant’s participation in the criminal venture during 
which the killing oceurred supported a jury finding that 
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he aided and abetted Jackson in the crime of second 
degree murder. 


I 


The trial court properly admitted into evidence incrimi- 
nating statements made by appellant following his arrest. 
These statements were not made during a period of 
illegal detention under Rule 5. The police questioning of 
appellant prior to these statements was neither prolonged 
nor intensive. The officers reasonably accounted for the 
passage of time between appellant’s arrest and the com- 
pletion of his statements. Their questioning of appellant 
was not for the impermissible purpose of supporting his 
arrest and conviction by the extraction of a confession. 


ARGUMENT 
I 


The Trial Court Properly Instructed The Jury On 
Second-Degree Murder 


A. It is settled in this jurisdiction that second-degree 
murder is a lesser-included offense of so-called “felony 
murder.” Even though the Government indicts and tries 
a defendant on the theory that he has committed first 
degree felony murder, a conviction of second degree 
murder is proper if the evidence warrants it. Green v. 
United States, 95 U.S. App. D.C. 45, 46, 218 F.2d 856, 
857 (1955); Goodall v. United States, 86 U.S. App. D.C. 
148, 151, 180 F.2d 397, 400 (1950), cert. denied, 339 U.S. 
987: Kitchen v. United States, 92 U.S. App. D.C. 382, 
205 F.2d 720 (1953); Kitchen v. United States, 95 U.S. 
App. D.C. 277, 221 F.2d 832 (1955); see also Green v. 
United States, 355 U.S. 184, 194 n. 14 (1957). 

This Court has also made it clear that an instruction 
on a lesser included offense is appropriate if there is 
any evidence from which a jury might reasonably find 
guilt of the lesser offense. In Kinard v. United States, 
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68 U.S. App. D.C. 250, 96 F.2d 522 (1938), where the 
trial court in a murder case declined to give an instruc- 
tion on the lesser included offense of manslaughter, this 
Court stated: 


It is true that defendant’s testimony was sharply 
contradicted. It is arguable that the evidence was 
overwhelmingly indicative of murder rather than 
manslaughter. But that is beside the point so far 
as concerns the propriety of the instruction given. 
It was not the duty of the trial court to weigh the 
evidence and determine whether the defendant was 
guilty of murder or manslaughter, but merely to 
determine the preliminary question of law—whether 
there was such a complete absence of evidence upon 
the issue of manslaughter as to require that it_he 
taken from the consideration of the jury. (68 U.S. 
App. D.C, at 253, 96 F.2d at 525.) (Emphasis added.) 


As the Supreme Court said in a similar context in 
United States v. Stevenson, 162 U.S, 318 (189) : 


The evidence as to manslaughter need not be un- 
contradicted or in any way conclusive upon the ques- 
tion; so long as there is some evidence upon the 
subject, the proper weight to be given to it is for 
the jury to determine. If there were any evidence 
which tended to show such a state of facts as might 
bring the crime within the grade of manslaughter, 
it then became a proper question for the jury to say 
whether the evidence were true and whether it showed 
that the crime was manslaughter instead of murder. 
« * * A judge may be entirely satisfied from the 
whole evidence in the case that the person doing the 
killing was actuated by malice; that he was not in 
any such passion as to lower the grade of the crime 
from murder to manslaughter by reason of any ab- 
sence of malice; and yet if there be any evidence 
fairly tending to bear upon the issue of manslaughter, 
it is the province of the jury to determine from all 
the evidence what the condition of mind was, and to 
say whether the crime was murder or manslaughter. 
(162 U.S. at 314, 323.) (Emphasis added.) 


Cf. Tatum v. United States, 88 U.S. App. D.C. 386, 389, 
190 F.2d 612, 615 (1951). 
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This standard for determining the propriety of an in- 
struction on a lesser included offense applies whether or 
not the defendant wants the instruction. The trial court’s 
duty is to instruct the jury on the law applicable to the 
facts before them. As Judge Prettyman put it in Chaifetz 
v. United States, 109 U.S. App. D.C. 349, 352, 288 F.2d 
133, 136 (1960) : 


Instructions are the directions of the court as to 
the law in the case. They are the court’s own direc- 
tions. They are to be correct as to the applicable 
law. Who requests a given instruction makes no 
difference upon the problem of propriety. 

A defendant charged with first degree murder has no 
right to “waive” an instruction on lesser included offenses 
if such an instruction is warranted by the evidence.” He 
has no right to put the jury to the choice of convicting 
him of first degree murder or acquitting him, unless there 
is a complete absence of evidence from which the jury 
might find him guilty of a lesser offense. Askins v. 
United States, 97 U.S. App. D.C. 407, 231 F.2d 741 
(1956), cert. denied, 351 U.S. 989; Owens v. United States, 
66 U.S. App. D.C. 104, 85 F.2d 270 (1936), cert. denied, 
299 U.S. 540; ef. People v. Andrus, 331 Mich. 535, 50 
NW. 2d 310, 314-316 (1951). As this Court said in 
Owens: 

if it be said that the jury would have been justified 
on the testimony in finding the defendant guilty of 
murder in the first degree, the defendant cannot com- 
plain that they did no more than find him guilty of 
murder in the second degree. The mistake in such 
case was not to his prejudice. (66 U.S. App. D.C. 
at 106-107, 85 F.2d at 272-273.) 

As applied to the facts of the present case, these 
principles uphold the trial court’s decision to instruct the 
jury that it might return a verdict of second degree 


7 Appellant’s trial counsel, it should be noted, did not object to 
a second-degree murder instruction for his client, although other 
counsel did so. 
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murder as to appellant and the other defendants. The 
evidence fairly raised the issues whether Jackson was 
guilty of second-degree murder and whether appellant 
aided and abetted him in that crime and was thus charge- 
able as a principal. 

Jackson’s claim of intoxication and his testimony as to 
his condition at the time of the crime, if credited by the 
jury, justified his acquittal of first degree murder. There 
was no felony murder if he was not guilty of the under- 
lying felony. Cf. the two Kitchen cases, supra. He was 
not guilty of the felony if he was incapable of forming 
the intent to rob, since robbery is a crime requiring 
specific criminal intent. Intoxication may incapacitate 
an individual from entertaining the requisite intent. This 
Court said in Heideman v. United States, 104 U.S. App. 
D.C. 128, 131, 259 F.2d 943, 946 (1958), cert. denied, 359 
U.S. 959: 


Drunkenness is not per se an excuse for crime, 
but nevertheless it may in many instances be rele- 


vant to the issue of intent. One class of cases where 
drunkenness may be relevant on the issue of intent 
is the category of crimes where specific intent is re- 
quired. Robbery falls into this category, and a de- 
fendant accused of robbery is entitled to an instruc- 
tion on drunkenness as bearing on intent if the evi- 
dentiary groundwork has been adequately laid. Such 
an instruction is necessary, however, only if sufficient 
evidence on the intoxication issue has been introduced 
so that a reasonable man could possibly entertain a 
doubt therefrom that the accused was able to form 
the necessary intent. 


See also Ryan v. United States, 26 App. D.C. 74, 81 
(1905): Edwards v. United States, 84 U.S. App. D.C. 
310. 172 F.2d 884 (1949); Proctor v. United States, 85 
U.S. App. D.C. 341, 342, 177 F.2d 656, 657 (1949); Sabens 
vy. United States, 40 App. D.C. 440, 444-445 (1913) ; People 
vy. Koerber, 244 N.Y. 147, 155 N.E. 79, 82 (1926). 

Jackson’s testimony laid a sufficient evidentiary ground- 
work for the jury to conclude that he lacked the capacity 
to form the requisite intent to rob. Indeed, he staked his 
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whole case on this defense. In the Ryan case this Court 
stated that an offer to prove that an accused was “so 
drunk that he did not know anything” tended “to show 
intoxication of the requisite character to require its sub- 
mission to the jury * * *.” 26 App. D.C. at 82. The 
testimony for Jackson met this standard. It went far 
beyond the evidence in Goodall v. United States, supra, 
which this Court said was insufficient to require an in- 
struction on intoxication although the trial court there 
had given one. This Court stated in Goodall: 


The record here contains nothing tending to show 
Goodall was “so drunk that he did not know any- 
thing” at the time he entered the store. There was 
no testimony that at or about the time of the murder 
Goodall was drunk in the ordinary meaning of that 
word or to any extent. He did not even suggest to 
the jury he was then so incapacitated by intoxication 
as not to realize what he was doing; nor did any other 
witness so testify. * * * he did not even attempt 
to prove he was intoxicated, and offered nothing to 
show the extent of intoxication which is_ necessary, 
under the Ryan case, to make one incapable of form- 
ing an intent to rob. He was relying on, and he 
testified to, an alibi—a defense which he could not 
have sustained by his own evidence, had he claimed 
to have been incapacitated by drunkenness.” (86 U.S. 
App. D.C. at 152, 180 F.2d at 401.) 


The record in this case contains none of these infirmi- 
ties. Of course, this is not to say that Jackson’s testi- 
mony was necessarily truthful, but merely that it satis- 
fied his evidentiary burden and justified the trial court’s 
instruction as to his possible degrees of guilt. Second 
degree murder was such a possible verdict. Even if 
Jackson was too drunk to form the intent to rob, he 
could nonetheless be found guilty of second degree mur- 
der because the evidence showed that he acted with the 
“malice aforethought” necessary for that crime. Volun- 
tary intoxication, while it may negative specific intent, 
“may not reduce murder to voluntary manslaughter, nor 
permit an acquittal of murder.” Bishop v. United States, 
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71 U.S. App. D.C. 132, 136, 107 F.2d 297, 302 (1939). 
It does not negative malice, and Jackson acted with malice 
in attacking Victor Schery. Malice is implied from “the 
commission of the act itself.” Bishop v. United States, 
supra, 71 U.S. App. D.C. at 135, 107 F.2d at 301. See 
also Sabens v. United States, 40 App. D.C. 440, 443 
(1913); Marcus v. United States, 66 U.S. App. D.C. 298, 
304-305. 86 F.2d 854, 860-861 (1936). This Court adopted 
the following test of implied malice in Marcus: 


“+4 wrongful act is malicious if the injurious con- 
sequences following it are those which might naturally 
be expected to result from it, and which the person 
doing the act must be presumed to have had in mind 
at the time. In other words, while actual malice is 
ordinarily a question of fact for the jury, legal malice 
is a presumption of law, and, though it might be true 
that in the commission of an unlawful act the defend- 
ant was not actuated by hatred or revenge or passion 
toward the plaintiff, nevertheless, if he acted wan- 
tonly, doing what any man of reasonable intelligence 
must have known to be contrary to his duty, and 
purposely prejudicial and injurious to another, the 
law will imply malice.’” (66 U.S. App. D.C. at 305, 
86 F.2d at 861.) 

In the circumstances of this violent criminal venture 
malice would thus be implied whether Jackson fired the 
fatal bullet intentionally or accidentally. Marcus Vv. 
United States, supra; Patten v. United States, 42 App. 
D.C. 239, 247-249 (1914); Norman v. United States, 20 
App. D.C. 494, 499 (1902) ; cf. Neslerode v. United States, 
74 U.S. App. D.C. 276, 279, 122 F.2d 56, 59 (1941); 
Liggins v. United States, 54 U.S. App. D.C. 302, 306, 
297 Fed. 881, 885 (1924). 

If Jackson was guilty of second degree murder on 
this basis. there was sufficient evidence on which the jury 
might find that appellant aided and abetted him in this 
crime. The robbery of the Scherys and the shooting of 
Victor Schery are not separable events for this purpose. 
It is not rational to conclude on this record that appellant 
could be found an aider and abettor of robbery yet could 
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not be found an aider and abettor of the murder. The 
shooting was an incident of the robbery of the Scherys, 
linked to it by place, time, and circumstance. It was in 
furtherance and a result of the criminal venture on which 
the defendants had embarked, not an independent trans- 
action of Jackson’s own initiation. Cf. Wheeler v. United 
States, 82 U.S. App. D.C. 363, 367, 165 F.2d 225, 229 
(1947), cert. denied, 333 U.S. 829. The record discloses 
that appellant was a knowing and purposeful participant 
in that joint criminal venture from start to finish. 

He was a member of the group when they all went 
looking for a car to steal and when one of them stole 
the Wood automobile earlier in the evening; he went 
with them to the Fiftieth Street apartment where it ap- 
pears that robbery was planned by the defendants; his 
knowledge at that time of what was contemplated is 
fairly inferable from Washington’s remark in his pres- 
ence: “Do you need the drink to get up enough nerve;” 
it appears unmistakably from the subsequent drive around 
Northeast Washington as the defendants looked for a 
place to rob; appellant drove the car on this mission, 
parked it at the scene, concealed it by cutting off the 
lights, and waited in the driver’s seat while two of the 
others carried out the holdup; he knew that Jackson had 
a gun before the night of the crime and he watched 
Jackson take the gun out as he left the car; appellant 
then drove the car when the defendants made their 
getaway; after the robbery and shooting, he shared equal- 
ly in the proceeds of the crime; and he disposed of the 
automobile after leaving McCreary’s house. 

On such facts, the jury could find beyond a reasonable 
doubt that he lent aid and encouragement to the venture. 
This record, as in Lanham v. United States, 87 U.S. App. 
D.C. 357, 358, 185 F.2d 435, 436 (1950), “tended to show 
a chain of circumstances from which a reasonable con- 
clusion of. guilty participation by appellant, within the 
purview of 22 D.C. Code §105, can be fairly drawn.” 
Cf. Allen v. United States, 103 U.S. App. D.C. 184, 257 
F.2d 188 (1958); Williams v. United States, 94 U.S. App. 
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D.C. 219, 215 F.2d 35 (1954); Hall v. United States, 
83 U.S. App. D.C. 166, 168 F.2d 161 (1948), cert. denied, 
334 U.S. 853. More was shown than appellant’s mere 
presence at the scene of the crime. The fact that he may 
have remained in the automobile and committed no overt 
act at the scene does not preclude his being found an 
aider and abettor of the crime. Cf. United States v. 
Neverson. 12 D.C. Rep. 152, 156, 176 (1880). In view 
of what occurred before and after the crime, appellant’s 
presence at the scene was not “mere negative acquie- 
scence,” but presence “for the purpose of assisting there- 
in2” See Johnson v. United States, 195 F.2d 673, 675-676 
(Sth Cir. 1952). The jury could reasonably believe that 
he was not simply along for the ride. 

Nor was the jury precluded from finding him an aider 
and abettor of second degree murder by the possibility 
that he did not want Jackson to use the gun. This Court 
reiterated the established principle in Turberville v. 
United States. No. 16343, decided February 1, 1962: 


All those who assemble themselves together with 
an intent to commit a wrongful act, the execution 
whereof makes probable in the nature of things a 
crime not specifically designed, but incidental to that 
which was the object of the confederacy, are responsi- 
ble for such incidental crime. * * * In such cases 
of confederacy all are responsible for the acts of 
each, if done in pursuance of, or as incidental to, 
the common design. (Slip opinion, p. 2, quoting from 
1 Wharton, Criminal Law § 258 (12th ed. 1932).) 


As the Supreme Court of Tlinois wrote in People v. 
Suddeth, 374 Ill. 132, 28 N.E.2d 268, 269 (1940): 


When plaintiff in error [and the confederates] en- 
tered into the agreement to commit a robbery of the 
gasoline station * * ° they entered into a conspiracy 
to do an unlawful act,—to commit a crime. They 
contemplated that violence to the attendant at that 
station might be necessary to enable them to carry 
out their conspiracy and common purpose. In such 
ease the law makes all liable for the acts of one done 
in furtherance of the common object. [Citation omit- 
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ted.] Where, under such circumstances, death results 
from the prosecution of the common object, all are 
equally guilty of the homicide. The act of one in 
the furtherance of the original design is, in consider- 
ation of law, the act of all. [Citation omitted.] 
Where the unlawful act agreed to be done is danger- 
ous or homicidal in its character, or if its accom- 
plishment will necessarily or probably require the 
use of foree or violence, which may result in unlaw- 
fully taking the life of another, every party to such 
agreement will be held criminally liable for whatever 
any of his co-conspirators may do in furtherance of 
the common design, whether or not he is present. 

See also People v. Rybka, 16 Ill. 2d 394, 158 N.E. 2d 
17 (1959). 

Here appellant embarked with others on an inherently 
dangerous and violent enterprise, robbery from the per- 
sons of the Scherys. That venture involved the risk of 
bodily harm or death, however effectuated. If such a 
result was within the reasonable contemplation of the 
defendants, the means which brought it about are not 
legally significant. Cf. Patten v. United States, 42 App. 
D.C. 239, 247-250 (1914) ; Maxey v. United States, 30 App. 
D.C. 63, 72-73 (1907). Moreover, appellant’s confession 
indicates that he had knowledge of Jackson’s ownership 
of a pistol prior to the crime and of Jackson’s possession 
of the weapon at the time of the crime. The jury could 
reasonably believe that the use of a weapon to carry out 
the venture was thus within appellant’s contemplation. 
Cf. Garcia v. State, 210 S.W. 2d 574, 576 (Tex. Crim. 
Apps. 1948). 

It is also immaterial that appellant had no intent to 
kill Victor Schery. The only “mental” element necessary 
for second degree murder is malice, and the existence of 
legal malice does not depend on an intent to kill. Marcus 
v. United States, supra, and other cases cited on p. of 
appellee’s brief. Appellant’s participation in a criminal 
enterprise of this nature establishes his malice. Thus 
the record provides a basis on which the jury might find 
all the elements of second degree murder in appellant’s 
case, 
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These settled principles are not rendered inapplicable 
simply because the case was tried on the theory of felony- 
murder under an indictment charging felony-murder and 
the evidence might also have supported the conviction 
of appellant as an aider and abettor of felony-murder. 
Robbery at common law was a crime of malice and one 
who aided and abetted its commission was responsible 
for its natural consequences, including homicide. See 
Marcus v. United States, supra. Under the felony-murder 
statute in the District of Columbia, the “perpetration of 
a robbery, during which act a homicide is committed, 
legally takes the place of that premeditation to kill which 
is necessary for murder in the first degree.” Burton v. 
United States, 80 U.S. App. D.C. 208, 209, 151 F.2d 17, 
18 (1945), cert. denied, 326 U.S. 789. Thus the felony- 
murder statute merely authorizes a conviction for first- 
degree murder on facts which would ordinarily constitute 
murder at common law and would otherwise be second- 
degree murder under the law of the District of Columbia. 
Tt would serve no conceivable statutory purpose to read 
it as displacing or superseding the otherwise applicable 
second-degree murder statute. And similarly, no rational 
purpose would be served by more stringent evidentiary 
requirements for aiding and abetting in a second degree 
murder situation like the present than for aiding and 
abetting in felony-murder. There is no doubt that if 
the jury had found Jackson euilty of felony-murder. 
appellant could properly have been found an aider and 
abettor of felony-murder because of his participation 
in the robbery in which Schery’s death occurred. That 
criminal venture was no less dangerous to the life of 
Victor Schery simply because a jury later found that the 
killing was second-degree murder rather than felony- 
murder. Appellant would be as responsible in faet for 
the death of Victor Schery on the one view of the evi- 
dence as on the other, and he ought to be so in law. 

The fact that the jury may have returned an illogical 
or inconsistent verdict as to Jackson by finding him guilty 
of both robhery and second degree murder is of no con- 
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sequence. There was no necessary inconsistency in the 
verdict on appellant. He could properly be found guilty 
on the evidence of aiding and abetting Dykes in robbery 
and of aiding and abetting Jackson in second degree 
murder and these two crimes were not mutually exclu- 
sive. More important, consistency in a jury verdict is 
not required, so long as the evidence supports the verdict 
on each count considered individually. As the Supreme 
Court said in Dunn v. United States, 284 U.S. 390, 393- 
394 (1932) : 


Consistency in the verdict is not necessary. Each 
count in an indictment is regarded as if it was a 
separate indictment. * * * That the verdict may have 
been the result of compromise, or of a mistake on 
the part of the jury, is possible. But verdicts cannot 
be upset by speculation or inquiry into such matters. 

See also United States v. Dotterweich, 320 U.S. 277, 
279 (1943); Gillars v. United States, 87 U.S. App. D.C. 
16, 21, 182 F.2d 962, 967 (1950) ; Crichton v. United States, 
67 U.S. App. D.C. 300, 303, 92 F.2d 224, 227 (1937), 
cert. denied, 302 U.S. 702; Coleman v. United States, —— 
U.S. App. D.C. , 295 F.2d 555 (1961), cert. denied, 
369 U.S. 813; Horning v. District of Columbia, 254 U.S. 
135, 138 (1920). 

Thus the trial court acted correctly in allowing the 
jury to consider appellant’s guilt of second degree murder. 
There was no improper compromise of appellant’s right 
to an acquittal. 


II 


Appellant’s Incriminating Statements Were Properly 
Received in Evidence 


Appellant’s oral and written statements were not made 
during a period of detention in violation of Rule 5 of 
the Federal Rules of Criminal Procedure. “It is not 
simply a matter of hours, one way or another, but of 
police purpose and conduct in the light of circumstances.” 
Trilling v. United States, 104 U.S. App. D.C. 159, 160, 
260 F.2d 677, 679 (1958). The circumstances of this case 


or 
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preclude a holding that there was “unnecessary delay” in 
presenting appellant to a committing magistrate before 
he gave these statements. 

As the Court wrote in Goldsmith v. United States, 107 
U.S. App. D.C. 305, 314, 277 F.2d 335, 344 (1960), cert. 
denicd, 364 U.S. 863: 


when a plea of unnecessary delay is before us, we 
must examine in detail all the circumstances sur- 
rounding it, taking into consideration the manner in 
which interrogation was conducted, the length of time 
involved, and particularly the purposes which the 
police had in conducting their inquiry, if the purposes 
can be discerned. We must not forget that inter- 
rogation is not an evil per se but an absolute neces- 
sity and that it often leads to releases, not charges. 


The erucial time period for purposes of this inquiry 
is that between appellant’s arrest at about 8:10 p.m. on 
January 17, 1961, and the completion of his written state- 
ment about 3:00 a.m. the next morning. Nothing that 
he may have said thereafter was used against him at his 


trial. It is well settled that “A confession given during 
a period of necessary delay in arraignment is not in- 
admissible because that period was followed by a period 
of unnecessary delay.” Lockley v. United States, 106 
U.S. App. D.C. 163, 166, 270 F.2d 915, 918 (1959). “De- 
tention after a confession plainly does not affect its ad- 
missibility.” Metoyer v. United States, 102 U.S. App. 
D.C. 62, 65, n. 4, 250 F.2d 30, 33, n. 4 (1957). See also 
Mitchell v. United States, 322 U.S. 65 (1944); Trilling Vv. 
United States, supra, 104 U.S. App. D.C. at 163, 260 F.2d 
at 681; Perry v. United States, 102 U.S. App. D.C. 315, 
253 F.2d 337 (1957), cert. denied, 356 U.S. 941.8 


‘It is thus immaterial whether there was “unnecessary delay” 
in not presenting appellant to a magistrate between 3:00 a.m. on 
January 17 and 10:00 a.m. Appellee merely points out that neither 
the Supreme Court nor this Court has held that detention per se 
during a period outside a committing magistrate’s normal hours of 
availability is a violation of Rule 5. See Porter v. United States, 
103 U.S. App. D.C. 385, 258 F.2d 685 (1958), cert. dented, 360 
US. 906; Lockley v. United States, supra; Milton Mallory v. 
United States, 104 U.S. App. D.C. 66, 259 F.2d 796 (1958). 
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Many factors and circumstances in this record uphold 
the trial court’s determination that these statements were 
not obtained during an illegal detention: 


1. There was no prolonged or intensive police inter- 
rogation of appellant between his arrest and confession, 
nothing “even remotely resembling ‘grilling’ ”. Goldsmith 
v. United States, supra, 107 U.S. App. D.C. at 314, 277 
F.2d at 344; cf. Milton Mallory v. United States, 104 U.S. 
App. D.C. 66, 68, 259 F.2d 796, 798 (1958); Hetdeman v. 
United States, 104 U.S. App. D.C. 128, 131, 259 F.2d 943, 
946 (1958), cert. denied, 359 U.S. 959. There was nothing 
comparable to the vigorous and unremitting interrogation 
present in Mallory itself, 354 U.S. 449 (1957), or in such 
cases as Watson v. United States, 101 U.S. App. D.C. 350, 
249 F.2d 106 (1957). 

Here it appears that police officers talked intermittently 
with appellant for a total of little more than an hour 
before he signified his willingness to give a full statement 
admitting his participation in the crime. Between the 
time of his arrest at 8:10 p.m. and his arrival at the 
precinct at about 8:50 p.m., he was not questioned at all. 
After his arrival Detectives Shirley and Rogers talked 
to him for about ten minutes. This session did not have 
the character of a hostile interrogation. The officers 
asked appellant if he wished to give a statement, after 
telling him the charge against him. There was no im- 
propriety in their asking appellant to make such a state- 
ment. “At the outset, the police, assuming they have 
probable cause for arrest, are entitled to ask the arrested 
suspect what he knows about a crime.” Hetdeman v. 
United States, supra, 104 U.S. App. D.C. at 130-131, 259 
F.2d at 945-946; cf. Metoyer v. United States, supra. 

After appellant’s initial denial of knowledge of the 
crime, he was placed in the cellblock and was not inter- 
rogated at all during the next two hours. The character 
of the interview conducted by Jenkins and Weber between 
11:00 p.m. and midnight was not coercive. The confron- 
tation of appellant with Coleman was an appropriate 
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means of presenting appellant with the evidence against 
him and giving him an opportunity to comment upon it. 
This was in accordance with police procedures approved 
by this Court. 


If [the arrested suspect] denies knowledge, they are 
entitled to state to him what evidence they have and 
ask whether he cares to comment upon it. A strong 
circumstantial case which would satisfy the U.S. Com- 
missioner, prima facie, might well be explained away 
by a suspect who knew what information the police 
relied on—hence leading to no charge being made. 
* * * Such questions as these the police may ask— 
indeed should ask; it is only when the questioning 
crosses into what can be termed “erilling,” or 1s con- 
tinued beyond the brief period allowed, that the re- 
sulting confession may be held inadmissible.” (Heide- 
man v. United States, supra, 104 U.S. App. D.C. at 
131, 259 F.2d 946. Cf. Goldsmith v. Umited States, 
supra, 104 U.S. App. D.C. at 314, 277 F.2d at 244.) 


Appellant’s statement to Weber and Jenkins about 11:15 
p.m., While a denial of participation in the crime, admitted 


his presence at the crap game at McCreary’s. In view 
of the inconsistency between appellant’s insistence that 
he had not come to McCreary’s with the others and the 
information which the police had about this incident, it 
was reasonable that the officers should put further ques- 
tions to him. When these questions produced continued 
denial of guilt, Weber and Jenkins halted their inquiry. 
The officers then began to make preparations for present- 
ing appellant to court the next day. Appellant was not 
questioned about the crime during the period in which 
Shirley and Noone were making up the lineup sheet. His 
signification of his desire to make a full statement about 
the crime did not result from continued police inter- 
rogation. It followed his phone call home. It was after 
this call that appellant told Shirley and Noone that he 
wished to see Jenkins and Weber and told Jenkins and 
Weber that he wished to make a statement. That the 
entire inquiry was conducted in a noncoercive atmosphere 
is further indicated by the very fact that the officers 
permitted appellant to make such a call. 
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Weher’s subsequent questioning was for the purpose 
of reducing appellant’s statement to writing, after appel- 
lant had agreed to give a written statement and had been 
warned by Weber that it might be used against him in 
court. Cf. Milton Mallory v. United States, supra. This 
represented “the perfectly correct and understandable de- 
sire of the police to reduce the oral confession to writing 
before the arraignment * * *.” Metoyer v. United States. 
supra, 102 U.S. App. D.C. at 64, 250 F.2d at 32. 

Police inquiry of this short duration and of this cir- 
cumspect character is an insufficient basis for a conclusion 
of “unnecessary delay.” Cf. Turberville v. United States, 
No. 16343, decided February 1, 1962; Blackney v. United 
States, 103 U.S. App. D.C. 187, 257 F.2d 191 (1958), 
cert. denied, 358 U.S. 850; Sawyer v. United States, No. 
16536, decided April 19, 1962. This was not the evil at 
which the Mallory rule was directed. 

2. The passage of time within this period of detention 
was reasonably accounted for by the cireumstances of 
this investigation. The time between appellant’s arrest 
and Detectives Rogers’ and Shirley’s conversation with 
him was taken up by his transportation to the 14th 
Precinct from the site of his arrest. This was an un- 
avoidable delay in view of the distance from the site of 
the arrest in Northwest Washington across town to the 
precinct in Northeast. Moreover, appellant was not 
questioned about the crime during the trip to the precinct. 

Lt. Jenkins explained his inability to talk to appellant 
at the precinct prior to 11:00 p.m. by the fact that he 
was engaged in talking with Coleman and reducing his 
statements to writing. Jenkins was the precinct com- 
mander, in charge of a complex investigation involving 
many witnesses. He could not be expected to drop all 
other activity and take personal charge of appellant. In 
any event, the interim period between the initial inter- 
view of appellant at the precinct and the subsequent 
interview by Jenkins and Weber was not used to inter- 
rogate appellant. Cf. Metoyer v. United States, supra, 
102 U.S. App. D.C. at 64, 250 F.2d at 32. 
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The time spent between 12:30 a.m. and 3:00 a.m. in 
taking, witnessing, and signing the written statement was 
not excessive. “No court has yet held that a reasonable 
period of time elapsing between the occurrence of an oral 
confession and the time reasonably necessary to reduce 
it to writing for it to be signed is ‘unnecessary delay’ 
and we are not prepared to do so now.” Goldsmith Vv. 
United States, supra, 107 U.S. App. D.C. at 313, 277 F.2d 
at 343; Metoyer v. United States, supra. 102 U.S. App. 
D.C. at 64, 250 F.2d at 32. As this Court said in Metoyer, 
“Delay docs not mean mere passage of time; it means 
passage of time during which that which should and could 
he done ix not done.” 102 U.S. App. D.C. at 65, 250 F.2d 
at 33. 

3. The police arrested appellant on probable cause 
and did not need to interrogate him to secure admissions 
to support that arrest. The trial court made a specific 
finding that there was probable cause for the arrest. (Tr. 
1373: see also 1324-1328) As in Trilling v. United States, 
supra, “this man had not been taken to police headquar- 
ters for the purpose of interrogation looking to the ex- 
traction of ‘damaging statements’ to support his arrest. 
Quite the contrary, probable cause was complete.” 104 
U.S. App. D.C. at 163, 260 F.2d at 681. The Mallory rule 
docs not forbid interrogation per se. Goldsmith v. United 
States, supra: Heideman v. United States, supra; Milton 
Mallory v. United States, supra; Metoyer v. United States. 
supra. The mere fact that officers went to the precinct 
for the purpose of interrogating appellant is not deter- 
minative of whether their purpose was the impermissible 
one of extracting a confession to support appellant’s 
arrest and guilt, in disregard of Mallory. 

Here Lt. Jenkins ordered appellant’s arrest after the 
police were in possession of at least the following infor- 
mation: that ballisties analysis indicated that the bullet 
which killed Victor Schery came from the gun appellant’s 
friend Jackson had been aceustomed to fire; that his 
friend Dykes had admitted his involvement in the Sheriff 
Road crime to friends; that appellant, together with 
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Jackson, Dykes and Coleman, had arrived together at 
McCreary’s a short time after the crime; that appellant 
and two of the others at that time each displayed the 
same amount of money in the same denominations; that 
appellant and the others had apparently come in an auto- 
mobile which the police knew to have been stolen and 
which they suspected might have been involved in the 
Sheriff Road robbery; that appellant had later driven off 
in this vehicle; further, it was known that at least three 
people were involved in the Schery crime. By any stand- 
ard of reasonable belief, the police had probable cause 
at this time to believe that appellant was involved in the 
crime. As this Court said in Dixon v. United States, 

U.S. App. D.C. . 296 F.2d 427, 428-429 (1961): 


The decisive factors are that all the circumstances 
are to be considered together, in a sum total; that 
the circumstances to be considered are those of the 
moment; that the impression to be evaluated is the 
impression upon the mind of a reasonably prudent 


police officer; and that the impression made upon 
him by the circumstances is a reasonable belief that 
a erime has been, is being or is about to be com- 
mitted. 


No inference can be drawn from this record that the 
officers believed that they needed admissions from appel- 
lant to justify having arrested him. In response to a 
question from Coleman’s counsel, Lt. Jenkins specifically 
denied that his purpose in reducing the statements of the 
McCrearys and Thorpe to writing during the period 
between 7:00 p.m. and 9:10 p.m. was “to get evidence 
to justify the arrest they had already made.” (Tr. 831) 
Jenkins had no doubt that he had probable cause to arrest 
appellant from the time that he learned of the crap game 
at the McCrearys, which was prior to and precipitated 
his order for appellant’s arrest. In this conclusion he 
was correct, for the information about the crap game 
tied appellant closely to the Schery robbery. The record 
discloses a careful and cautious police investigation, in 
which the officers did not arrest appellant for the crime 
until initial suspicion ripened into unmistakable probable 
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cause. Cf. Trilling v. United States, supra; Goldsmith v. 
United States, supra, 107 U.S. App. D.C. at 312-314, 277 
F.2d at 342-344. Indeed, when the confrontation with 
Barbara Morris on January 16th produced her denial that 
appellant had been at her home on the night of the crime, 
the officers released appellant. 

Furthermore, by the time of the interview by Jenkins 
and Weber, appellant had been booked at the precinct. 
At the time he signified his desire to make a full state- 
ment admitting his involvement, the officers were pre- 
paring papers for use in court. In view of Coleman’s 
statement implicating appellant, there could be no possi- 
bility now of his release. Thus appellant was not being 
held on mere suspicion to await the results of police 
interrogation. Whether he made admissions or not, it was 
certain that he would be charged with the crime in ju- 
dicial proceedings. The duration and character of the 
officers’ inquiry of appellant after his arrest do not sup- 
port the inference that the purpose of the police was 
impermissible. Asking an arrested person if he wishes 
to make a statement about the crime, as Shirley and 
Rogers did, and presenting certain evidence to him for 
his comment as Jenkins and Weber did, were both ap- 
proved by this Court in Heideman. 

Appellant’s effort to draw a sinister implication from 
the time of appellant’s arrest is belied by this record. 
Lt. Jenkins ordered appellant’s arrest after 6:00 p.m. 
because he had just learned of the crap game at Mc- 
Creary’s from James McCreary and Clarence Thorpe. 
This was a key link in the chain of circumstances leading 
to the conclusion of probable cause. Prior to that time, 
while Jackson and Dykes were implicated in the crime and 
appellant was known to be a friend of theirs, the in- 
formation in the hands of the police had not put appellant 
in their company so close to the time of the crime. The 
additional information that in the crap game at Mce- 
Creary’s, appellant had displayed the same amount of 
money as Jackson and another suspect now made the 
ease against him virtually as strong as that against 
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Jackson and Dykes. Appellant’s arrest was now the most 
reasonable course to follow. Thus the police did not 
delay their arrest of appellant on January 17th so that 
they might interrogate him all night without the necessity 
for presenting him to a magistrate. They waited until 
they were certain that they had probable cause to arrest 
him. To draw an inference of improper purpose from 
their forbearance is perverse and fanciful. 

The prior conversations with police officers did not 
establish a background of coercive interrogation. Appel- 
lant himself acknowledged that he was not threatened in 
the interview of January 16th. He was not in the role 
of a hostile suspect undergoing unrelenting interrogation 
about this crime. Rather. the police took pains to check 
the information they had recsived by confronting ap- 
pellant with Barbara Morris. That confrontation resulted 
in appellant’s release because the police believed that 
they did not have sufficient evidence against him at that 
time. The record indicates that the police acted with 
circumspection throughout their inquiry into appellant’s 
involvement in the crime. 


CONCLUSION 


Wherefore, appellee submits that the judgment below 
should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


NATHAN J. PAULSON, 
DANIEL A. REZNECK, 
Assistant United States Attorneys. 


® Since the McCrearys and Thorpe were acquaintances of ap- 
pellant, the likelihood of his soon learning that the police now had 
this information about the crap game was strong. One of the 
other suspects, Dykes, had already left the city because he was 
“hot.” He was later arrested in New York City under a fugitive 
warrant. (Tr. 775, 780.) 


XU. S. COVERNMENT PRINTING OFFICE: 1962 654976 «157 


